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THE  STATUTORY  MANDATE 


An  outside  section  of  the  Massachusetts  Appropriations  for  1995  "Budget 
Bill"  (st.  1994,  ch.  60,  sec.  215)  requires  "[t]he  chief  justice  of  the  probate  and 
family  court,  in  consultation  with  the  department  of  social  services,  [to]  conduct  a 
study  to  examine  the  causes  of  the  backlog  of  cases  seeking  termination  of 
parental  rights  in  the  probate  courts.  Said  study  shall  also  propose  and  examine 
the  feasibility  of  solutions  to  address  the  backlog.  Proposed  solutions  shall 
redeploy  existing  resources  whenever  possible.  Proposed  solutions  shall  include, 
but  not  be  limited  to,  a  special  session  of  the  probate  court  and  a  temporary  recall 
of  judges."  This  provision  became  effective  in  July  1994.  Data  gathering  efforts 
began  in  September  1994  and  continued  through  February  1995.  Meetings  with 
representatives  from  the  Department  of  Social  Services,  including  Commissioner 
Linda  K.  Carlisle  and  Alec  Gray,  General  Counsel,  among  others,  were  held  on 
November  14,  1994;  December  4,  1994;  and  February  9,  1995. 


INTRODUCTION 


The  statutory  equivalent  of  a  termination  of  parental  rights  case  in 
Massachusetts  is  a  petition  to  dispense  with  parental  consent  to  adoption  pursuant 
to  M.G.L.  c.  210  §  3  (hereinafter  "210".)  These  are  the  cases  where  a  judge  must 
make  the  Solomon-like1  decision.  First  the  judge  must  find  that  the  parent  is  unfit 
to  parent  the  child  who  is  the  subject  of  the  petition  and  second,  that  the 
placement  plan  submitted  by  the  Department  of  Social  Services  (hereinafter  "the 
Department"  or  "DSS")  is  in  the  best  interest  of  the  child. 


Stanley  v.  Illinois,  405  U.S.  645  (1972) 
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Usually  a  2 1 0  petition  is  filed  with  the  Probate  and  Family  Court  after  the 
child  has  come  into  the  Department's  custody  through  a  care  and  protection  action 
brought  by  the  Department  in  the  District  or  Juvenile  Court.  An  investigation 
conducted  by  Massachusetts  General  Hospital  and  the  Boston  Juvenile  Court 
followed  206  children  through  the  court  process.2  This  study  reported  that  the 
mean  length  of  time  from  the  Department's  introduction  to  the  child  (first  report  of 
mistreatment)  to  the  initial  filing  of  a  court  action  is  2.7  years.  The  child  then 
spends  an  average  of  1 .4  years  awaiting  a  determination  that  he  or  she  is  in  need 
of  care  and  protection  in  the  Juvenile  Court.  Until  legislation  was  passed  last 
year3,  the  child  would  have  experienced  an  additional  1 .6  years  in  the 
Department's  care  while  a  separate  210  case  was  litigated  in  the  Probate  and 
Family  Court  for  a  decree  dispensing  with  the  consent  of  the  parent(s)  to  a 
subsequent  adoption. 

Thus,  a  child  who  is  mistreated  by  a  parent/caregiver  at  the  age  of  six 
months  could,  if  the  parent  is  unable  to  comply  with  court  orders  and  the 
Department's  service  plans,  spend  the  next  5.7  years  in  the  Department's  care  and 
custody.  This  child,  on  average,  would  not  be  secure  in  a  final  placement  until  he 
or  she  is  six  years  old.4  A  civil  case  which  takes  five  or  six  years  to  proceed 


"Serious  Child  Mistreatment  in  Massachusetts:  The  Course  of  206 
Children  Through  the  Courts"  Michael  S.  Jellinek,  et  al,  16  Int'l  J.  Child 
Abuse  and  Neglect  179  (1992).  Hereinafter  "Jellinek  Report." 

The  enactment  of  st.  1993,  ch.  303  allows  a  Juvenile  or  District  Court 
(juvenile  session)  to  grant  a  petition  to  dispense  with  consent  to  adoption 
at  the  dispositional  phase  of  the  care  and  protection  case.  This  alleviates 
the  need  for  a  subsequent  filing  in  the  Probate  and  Family  Court. 

The  study  followed  the  juvenile  court  cases  through  the  entry  of  a  decree 
on  the  210  petition.  Thus,  any  appeal  taken  of  the  210  case  was  not 
included  in  the  time  factors  reported. 
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through  the  court  system  usually  causes  no  harm  to  the  parties  or  to  a  third  party. 
However,  a  five  or  six  year  span  to  secure  a  permanent  placement  for  a  young 
child  is  detrimental  to  the  child's  physical  and  emotional  development. 

The  Probate  and  Family  Court  is  committed  to  upholding  a  parent's 
constitutionally  protected  right  to  rear  his  or  her  child.  Moreover,  the  Court  must 
also  guard  the  best  interest  of  the  child.  Focusing  on  these  oftentimes  competing 
interests,  the  Court  is  frequently  frustrated  by  the  diminution  of  resources  and 
personnel  available  to  assist  in  expediting  the  decision-making  process.  This 
opportunity  to  describe  the  barriers  that  impede  the  process  and  an  occasion  for 
introspective  identification  of  areas  for  improvement  to  the  child  welfare  system 
is  welcomed.  This  report  also  proposes  alternative  strategies  to  handling  cases  at 
DSS  and  managing  cases  within  the  courts  which  would  ameliorate  delay.  The 
accompanying  narrative  includes  a  discussion  of  the  methodology  employed  by 
this  office  in  conducting  this  study.  Pursuant  to  the  statutory  mandate,  the 
analysis  section  discusses  the  problem  areas  identified  by  the  data.  The  final 
section  proposes  recommendations  for  improvements  to  the  system  to  alleviate 
the  backlogs  in  2 1 0  cases.  Also  contained  in  this  report  are  seven  (7)  charts  to 
which  the  reader  is  referred  within  the  narrative.  These  charts  are  contained  in  the 
appendix  section. 

THE  METHODOLOGY  UTILIZED 

To  begin  a  study  of  the  backlog  in  2 1 0  cases,  the  Probate  and  Family 
Court,  in  consultation  with  the  Commissioner  and  General  Counsel  of  the 
Department  of  Social  Services,  identified  the  initial  questions  requiring 
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examination  to  understand  the  size  and  nature  of  the  backlog.  Four  questions 
were  posed: 

►  What  is  the  number  of  2 1 0  cases  filed  by  the  Department  of  Social 
Services  in  the  Probate  and  Family  Court  each  year?  Has  there  been  a 
decrease  in  the  number  of  210  petitions  since  the  passage  of  Ch.  303? 

►  Has  there  been  an  increase  in  the  number  of  2 1 0  petitions  filed  in  the  past 
five  to  ten  years? 

►  What  is  the  number  of  cases  pending  at  each  stage  of  the  court  process? 
How  many  cases  are  ready  for  trial  in  each  division? 

►  How  many  cases  are  prolonged  in  the  Probate  and  Family  Court  because 
of  an  appeal  taken  by  either  party?  What  percentage  of  the  cases  in  which 
a  Notice  of  Appeal  is  filed  in  the  Probate  and  Family  Court  actually  result 
in  appellate  decisions? 

Since  time  was  a  factor  to  the  completion  of  this  study  some  information  was 
assembled  from  documentation  already  compiled  by  the  Trial  Court 
Administrative  Office  and  the  Department  of  Social  Services.  Other  data  was 
collected  specifically  for  this  report. 

The  historical  perspective  was  easily  accessible  from  the  Annual 
Statistical  Report  of  the  Trial  Court.  The  Department  of  Social  Services  also 
provided  this  office  with  a  copy  of  its  Legal  Division  Statistical  Report  (July 
1994)  and  monthly  data  printouts  of  actions  taken  in  pending  cases.  A  telephone 
survey  of  the  divisions  of  the  court  was  conducted  to  determine  the  number  of 
contested  2 1 0  cases  pending  in  each  local  court.  Individual  docket  searches  were 
conducted  on  site  in  Suffolk,  Hampden,  Essex,  and  Worcester.  These  divisions 
represent  over  60%  of  the  total  number  of  210  petitions  filed  by  DSS.  The 
Appeals  Court  docket  was  also  inspected  to  ascertain  the  length  of  time  a  case 
waits  in  the  Probate  and  Family  Court  pending  the  outcome  of  the  appeal. 
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In  addition  to  the  analysis  from  the  data  collection,  the  findings  and 
recommendations  contained  in  this  report  are  based  upon  proposals  that  were 
suggested  by  the  Chief  Justice  and  several  of  the  Associate  Justices  of  the  Probate 
and  Family  Court.  These  opinions  were  expressed  during  the  meetings  with  the 
Department  of  Social  Services.  Prior  to  the  enactment  of  this  legislation, 
additional  suggestions  from  the  Probate  and  Family  Court  judges  were  solicited 
by  the  Massachusetts  Families  for  Kids  Steering  Committee  during  the  judiciary 
focus  group  session.  This  meeting  was  held  on  February  17,  1994.  The  videotape 
of  this  session  was  reviewed  and  some  of  the  suggestions  therein  are  incorporated 
into  this  report. 

IDENTIFICATION  OF  ISSUES  AND  ANALYSIS  OF  DATA 

From  a  review  of  the  data  collected  five  broad  categories  of  concern 
emerged.  These  areas  include: 

►  Tremendous  increases  in  volume; 

►  Lack  of  resources; 

►  Lengthy  DSS  involvement  before  court  filing; 

►  Systemic  time  delays;  and 

►  Lack  of  accountability 

Each  of  these  categories  will  be  discussed  in  this  narrative  with  reference  to  the 
data  and  the  attached  charts.  The  following  section  contains  the  corresponding 
recommendations. 

Tremendous  Increases  in  Volume 

From  a  compilation  of  the  statistics  in  the  annual  reports  of  the 
Massachusetts  Trial  Court  from  1985  to  1994  it  was  determined  that  the  number 
of  210  cases  filed  in  the  Probate  and  Family  Court  has  increase  by  221%  since 
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1985.  See.  Chart  1.  This  escalation  in  the  number  of  cases  is  sobering,  both  from 
a  family  perspective  and  from  a  case  management  perspective.  Since  1985  over 
10,000  petitions  to  dispense  with  parental  consent  to  adoption  have  been  filed  in 
this  Court.  Approximately  45%  of  the  210  petitions  that  are  filed  are  brought  by 
the  Department  representing  over  4,500  children  who  have  come  into  the 
Department's  care.  From  a  case  management  point  of  view  10,000  new  filings 
have  overwhelmed  an  already  overworked  system. 

Ten  of  the  fourteen  divisions  of  the  Court  experienced  dramatic  increases 
in  210  filings  over  the  period.  See.  Chart  2.  In  one  division  the  number  of  filings 
has  increased  by  767%.  The  number  of  210  petitions  filed  in  the  Suffolk  Division 
alone  in  fiscal  year  1 994  was  equal  to  sixty  percent  of  the  total  number  of  2 1 0 
petitions  filed  throughout  the  Commonwealth  in  fiscal  year  1985. 5  In  Suffolk  the 
percentage  of  2 1 0  petitions  filed  by  the  Department  is  significantly  higher  than 
the  statewide  average.  See.  Chart  3 

It  should  be  noted  that  the  collection  of  statistics  from  the  Annual  Report 
includes  210  petitions  filed  by  private  adoption  agencies  (i.e.,  when  a  birth  mother 
signs  a  surrender  but  a  legal  father  has  not  surrendered  the  child  for  adoption.) 
Chart  4  shows  the  total  number  of  210  petitions  filed  and  decrees  entered  in  fiscal 
year  1994.  These  cases  are  usually  uncontested  and  do  not  require  the  judicial 
time  that  contested  DSS  cases  involve.  These  cases  do  require  non-judicial 
(clerical)  time  to  file  the  papers  and  process  the  petition.  Thus,  it  is  important  to 
look  at  the  number  of  210  petitions  filed  by  the  Department  to  ascertain  the 
divisions  which  are  most  in  need  of  assistance  to  process  the  contested  matters. 

In  FY  94  the  number  of  petitions  to  dispense  with  consent  to  adopt  filed 
in  the  Suffolk  Division  of  the  Probate  and  Family  Court  was  412.  In  FY 
85  the  total  number  of  210  petitions  filed  was  692. 
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Lack  of  Resources 

The  number  of  justices  in  the  Probate  and  Family  Court  has  not  changed 
since  1987,  when  six  circuit  judgeships  were  created,  bringing  the  total  judicial 
complement  of  the  court  to  forty-three.  In  that  same  year,  however,  the 
longstanding  practice  of  recall  of  retired  justices  ended,  resulting  in  a  loss  of  four 
full  time  justices.  Thus,  the  court  experienced  a  net  gain  of  two  justices. 
In  addition  to  the  increase  in  210  filings,  the  court  has  been  given  jurisdiction  (in 
1987)  over  other  new  matters,  most  significantly  paternity  and  non-support  cases, 
which  now  total  over  17,000  additional  filings  each  year.  Taken  together  with  the 
growth  in  other  caseloads,  such  as  abuse  protection  actions,  the  caseload  per  judge 
has  risen  dramatically. 

Staff  resources  have  not  grown  to  match  the  increase  in  caseload  either. 
The  court's  total  staffing  is  almost  the  same  as  ten  years  ago.  See.  Massachusetts 
Bar  Association  Family  Law  Section  Midwinter  Meeting  1995,  Addressing  the 
Crisis  in  the  Probate  and  Family  Court.  The  staff  needed  to  manage  and  process 
the  increased  filings  has  not  been  provided.  Today  there  is  only  one  law  clerk  for 
the  entire  department,  although  six  additional  law  clerk  positions  are  being  made 
available  to  the  court  by  the  Trial  Court  Administrative  Office.  These  additional 
positions  still  leave  the  court  far  below  the  ratio  of  judges  to  law  clerks  found 
elsewhere  in  the  Trial  Court. 

The  number  of  courtrooms  available  to  hold  sessions,  if  judges  were 
available,  has  also  remained  constant.  Until  new  courthouses  now  in  planning  or 
construction  stages  actually  come  on  line  -  in  Boston,  Cambridge,  Lawrence,  and 
other  cities  -  the  court  faces  significantly  challenges  in  setting  up  additional 
sessions. 
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The  court  has  also  found  that  scheduling  of  cases  is  often  impacted  by  the 
number  of  DSS  attorneys  and  appointed  attorneys  available  to  try  the  matters. 
Anecdotal  evidence  indicates  that  part  of  the  increase  in  cases  pending  in  court  is 
due  to  the  recent  availability  of  clerical  and  paralegal  staff  at  DSS  -  the  backlog 
has  shifted  from  the  DSS  offices  to  the  courts.  Specific  data  is  not  available  to  the 
court  to  confirm  this  change. 

Lengthy  DSS  Involvement  before  Court  Filing 

Throughout  the  review  process  it  has  been  suggested  that  the  best  interest 
of  a  child  is  not  being  served  by  the  two-fold  mandate  imposed  upon  the 
Department  of  Social  Services.  Clearly  the  legislative  directive  in  the  first 
instance  is  to  reunite  the  family  whenever  possible.  This  should  be  accomplished 
when  it  is  appropriate.  However,  reunification  should  not  be  repeatedly 
attempted  to  the  detriment  of  the  child.  Under  the  current  system  the  social 
worker  for  the  family  works  with  the  parents  to  construct  a  service  plan  that 
allows  the  family  to  remain  intact  with  services  being  provided  to  keep  the  family 
together.  Once  it  has  been  decided  that  the  service  plan  is  not  being  followed  and 
that  there  is  little  likelihood  that  the  parent(s)  will  comply  with  the  plan,  then  a 
decision  is  made  to  proceed  to  terminate  the  rights  of  the  parent(s).  When  this 
decision  is  made  the  parent(s)  often  feels  that  the  social  worker  has  betrayed  the 
family.  The  parent(s)  feel  the  system  has  misled  him  or  her. 

Systemic  Time  Delays 

The  state  child  welfare  system  involves  unnecessary  delays  at  too  many 
stages.  An  overview  of  the  entire  time  line  of  the  Commonwealth's  involvement 
with  a  child  provides  a  somber  view  of  the  system.  Although  each  stage  may  not 
take  an  inordinate  amount  of  time,  the  duration  a  child  remains  in  foster  care 
awaiting  a  permanent  legal  outcome  is  much  too  long. 
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The  Jellinek  Report  and  the  findings  by  the  Massachusetts  Families  for 
Kids  attribute  delays  to  the  Department  of  Social  Services  in  the  initial  processing 
and  determination  of  services  for  a  family.  A  case,  on  average,  remains  a  clinical 
matter  (services  provided)  for  over  2  years  prior  to  a  legal  case  being  filed.6 

Another  area  in  which  delays  occur  is  in  the  appointment  of  counsel,  at 
the  trial  level  but  especially  at  the  appellate  stage  of  the  case.  Many  of  the 
attorneys  approved  by  the  Committee  for  Public  Counsel  Services  (hereinafter 
"CPCS")  to  represent  the  parent  or  the  child  in  a  210  case  do  not  promptly  accept 
the  court  appointment.  In  some  divisions  the  delay  is  due  to  the  small  number  of 
attorneys  willing  to  accept  appointments  for  $35.00  an  hour.  Additionally,  in 
divisions  where  only  a  few  attorneys  are  certified  to  accept  appointment  these 
attorneys  carry  very  large  caseloads. 

As  noted  above,  the  increase  in  the  volume  of  cases  has  created  a 
significant  backlog  of  210  cases  in  the  system.  A  210  trial,  on  average,  takes  four 
to  five  days  of  trial  time  to  complete.  Even  giving  these  cases  priority  in 
scheduling,  finding  trial  time  within  a  reasonable  time  in  many  of  the  divisions 
cannot  be  accomplished.  The  scheduling  delays  in  some  divisions  for  contested 
cases  is  almost  one  year  (/.  e. ,  a  2 1 0  case  ready  in  February  for  an  estimated  five 
days  of  trial,  would  be  scheduled  in  the  more  congested  courts  for  dates  in  late 
November  or  early  December.)  One  cause  for  some  of  the  delays,  especially  in 


The  number  of  cases  serviced  by  the  clinical  side  of  the  Department  of 
Social  Service  in  May  1994  was  23,000  compared  to  approximately  7,000 
families  involved  in  an  active  legal  case.  Legal  Division  Statistical 
Report,  Massachusetts  Department  of  Social  Services  (July  1994). 
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Western  Massachusetts,  is  the  lack  of  judges  to  hear  the  cases.7    The  average 
number  of  months  it  takes  to  hear  either  contested  or  uncontested  DSS  210  cases 
is  astounding.  See.  Chart  5. 

When  the  data  for  this  report  was  collected  approximately  three  hundred 
210  cases  were  ready  for  trial  in  the  Suffolk  Division.  See.  Chart  6.  Other  court 
divisions  show  that  cases  are  ready  for  trial  but  that  the  lack  of  resources  prohibit 
the  cases  from  moving  rapidly  through  the  system. 

At  the  appellate  level  other  problems  are  experienced.  Usually  the  CPCS 
trial  attorney  is  not  qualified  to  handle  the  appeal.  Thus,  the  trial  counsel  will  file 
the  Notice  of  Appeal  with  the  Probate  and  Family  Court  simultaneously  with  a 
motion  to  withdraw  as  counsel  and  to  appoint  CPCS  appellate  counsel.  This 
process  then  requires  the  newly  appointed  appellate  counsel  to  familiarize  him  or 
herself  with  the  history  of  the  case,  both  legal  and  clinical,  and  assemble  the 
record  for  appeal.  A  significant  number  of  cases  where  a  Notice  of  Appeal  has 
been  filed  are  ultimately  dismissed  in  the  Probate  and  Family  Court  upon  a 
finding  of  inexcusable  neglect  (in  the  courts  surveyed  less  than  1 0%  of  the  cases 
where  a  Notice  of  Appeal  had  been  filed  have  been  entered  in  the  Appeals  Court.) 
Once  the  transcripts  are  filed  with  the  Probate  and  Family  Court  and  the  docket 
sheets  and  exhibits  have  been  prepared  a  notice  is  sent  to  the  Appeals  Court  that 
the  record  has  been  assembled.  The  appellant  (person  who  filed  the  appeal)  must 
enter  the  appeal  with  the  Appeals  Court  within  1 0  days. 


The  Berkshire  Division  of  the  Probate  and  Family  Court  has  been  without 
a  full-time  judge  since  the  Summer  of  1993  and  the  position  has  been 
vacant  since  Judge  Andrea  Nuciforo's  death  in  March  1994.  Also,  the 
Franklin  Division  has  been  scheduling  only  three  judge  days  per  week  to 
accommodate  the  need  for  an  extra  judge  to  sit  in  the  Hampden  Division. 
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A  review  of  the  twenty-three  cases  which  have  been  filed  in  the  Appeals 
Court  in  the  past  two  years  depicts  the  broad  picture  of  the  delays  at  each  stage  of 
the  case.  This  survey  of  cases  entered  between  January  1993  and  December  1994 
charts  the  areas  where  there  are  flaws  in  the  system.  See.  Chart  7.  The  average 
length  of  time  between  the  filing  of  a  Notice  of  Appeal  in  the  Probate  and  Family 
Court  and  the  entry  of  the  case  in  the  Appeals  Court  is  9.9  months.  There  are 
legitimate  reasons  for  some  delays  (/.  e. ,  ordering  of  the  transcripts  in  a  multiple 
day  trial  usually  will  take  a  few  months.)  However,  the  extraordinary  time  delays 
noted  in  some  of  these  cases  cannot  be  justified. 

Another  area  where  there  is  a  noticeable  time  delay  for  a  case  is  in  the 
Appeals  Court.  The  appellate  courts  have  been  forthright  in  their  statements  to 
the  lower  courts  regarding  expediting  cases  involving  children.  As  chart  7 
indicates,  the  cases  move  quickly  from  the  oral  argument  to  judgment.  The 
average  length  of  time  is  3.1  months.  Recognizing  that  the  appellate  courts  do  act 
on  children's  cases  expeditiously  once  they  are  argued,  it  must  be  noted,  however, 
that  the  entire  appellate  process  does  not  run  that  smoothly.  The  appellate  process 
can  add  significant  time  to  the  closing  of  a  case.  Not  only  is  the  case  not  managed 
by  either  court  during  the  assembly  of  the  record  but  once  the  case  is  entered  in 
the  Appeals  Court  an  average  of  5.5  extensions  to  file  a  brief  are  granted. 
Moreover,  the  average  length  of  time  from  the  entry  of  the  case  in  the  Appeals 
Court  to  the  entry  of  the  rescript  opinion  is  10.1  months. 

Lack  of  Accountability  and  Case  Management 

The  processing  delays  in  moving  cases  through  the  court  system  also 
reflect  a  lack  of  specific  accountability  for  delays  and  management  of  the  cases. 
The  court  has  put  specific  time  standards  for  case  processing  in  place,  and  has 
established  a  tracking  system  to  be  utilized  in  the  courts.  See.  Uniform  Practices 
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of  the  Probate  Courts  Xa  in  the  Appendix.  The  site  visits  have  shown,  however, 
that  the  management  activities  envisioned  by  the  uniform  practice  are  not  taking 
place.  In  many  courts  the  person  responsible  for  tracking  these  cases  is  also  the 
person  who  must  check  and  file  all  adoption  papers  and  often  must  do  docketing, 
notices,  and  other  case  activities. 

Resources  and  a  mechanism  to  provide  specific  accountability  for  the 
management  of  these  cases  must  be  identified.  While  the  caseload  in  most 
divisions  is  not  large  enough  to  justify  the  creation  of  a  higher  level  position 
dedicated  to  this  function,  several  positions  with  regional  authority  for  specific 
courts  reporting  to  the  Chief  Justice  and  first  justices  would  ensure  that  the 
tracking  mechanisms  established  by  the  court  are  actually  utilized. 

CONCLUSIONS 

The  foregoing  analysis  and  identification  of  issues  shows  that  changes  are 
needed  in  the  way  that  2 1 0  cases  are  handled  by  both  the  courts  and  the 
Department  of  Social  Services.  Specifically,  resources,  case  management,  and 
policy  changes  are  essential  to  further  expedite  the  movement  of  children's  cases 
from  the  child's  initial  contact  with  DSS  to  ultimate  court  disposition.  Relatively 
simple  changes  to  the  status  quo  will  result  in  significantly  enhanced  service  by 
the  court  in  moving  these  cases. 
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THE  FEASIBILITY  OF  PROPOSED  SOLUTIONS 


Establish  pilot  210  sessions 

Chief  Justice  Fitzpatrick  established  a  210  session  in  Cambridge  to  hear 
Suffolk  Division  210s  in  February  1995.  One  judge  from  another  division  is 
assigned  each  month  to  sit  in  Cambridge  hearing  only  210  trials.  The  judicial 
assignment  rotates  monthly.  The  most  substantial  obstacle  to  instituting  this 
session  was  the  lack  of  courtroom  space.  Locations  outside  courthouses  could  not 
be  utilized.  Because  these  cases  are  brought  by  an  executive  branch  agency,  space 
controlled  by  the  executive  branch  was  not  appropriate.  Other  alternative 
locations  could  not  be  used  because  2 1 0  cases  are  not  open  to  the  public  and  no 
leased  space  was  readily  available.  The  space  also  needed  to  be  handicapped 
accessible  and  accessible  by  public  transportation  from  Boston. 

A  hearing  room  and  office  space  were  identified  within  the  Thorndike 
Street  courthouse  in  Cambridge  by  the  Trial  Court  Administrative  Office.  These 
spaces  are  not  currently  in  use,  but  are  not  under  the  control  of  the  Trial  Court. 
The  Trial  Court  and  Middlesex  County  were  unable  to  reach  agreement  on  the 
rental  of  the  space.  Through  the  cooperation  of  the  Middlesex  Superior  Court, 
especially  Edward  Sullivan,  Clerk  of  Courts,  working  with  the  Trial  Court 
Administrative  Office,  the  210  session  is  running  in  space  previously  occupied  by 
the  Superior  Court  while  the  original  space  lies  vacant. 

Further  evaluation  of  the  usefulness  of  the  independent  2 1 0  session  is 
needed.  Since  no  new  personnel  have  been  hired  to  staff  the  session,  an  assistant 
register  has  been  taken  from  her  regular  duties  in  the  Suffolk  Division  to  run  the 
210  session.  The  judge  assigned  each  month  is  pulled  from  his  or  her  usual  court 
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and  no  clerical  staff  is  available  to  assist  the  judge  in  preparing  findings,  orders, 
and  decrees.  A  court  officer  is  also  taken  from  his  or  her  regular  assignment  to 
guard  the  session.  Also,  the  attorneys  from  the  Department  are  inundated  with 
trials  scheduled  day  after  day  in  this  session;  other  status  conferences,  motions,  or 
reviews  cannot  be  held.  Similarly,  the  Committee  for  Public  Counsel  Services 
attorneys  are  also  scheduled  for  trials  back  to  back. 

The  court  will  continue  this  session  for  the  foreseeable  future.  Other 
recommendations  made  herein,  if  adopted,  will  minimize  the  adverse  impact  of 
this  session  on  other  courts. 

Create  a  210  Case  Manager  Position 

Accountability  for  the  processing  and  management  of  2 1 0  cases  needs  to 
be  specifically  assigned  to  a  particular  individual.  The  person  must  have  a 
position  with  adequate  authority  to  deal  effectively  with  DSS,  counsel  for  other 
parties,  and  court  employees.  It  is  therefore  recommended  that  the  new  position 
of  "Case  Manager"  be  established.  Since  the  caseload  of  most  divisions  is  not 
large  enough  to  justify  a  full-time  person,  it  is  recommended  that  four  (4)  such 
positions,  allocated  on  a  regional  basis,  be  established.  The  Case  Managers  would 
report  to  the  Chief  Justice  and  the  first  justices  of  the  divisions  under  their 
supervision.  They  would  be  responsible  for  checking  filings;  for  ensuring  that 
returns  of  service  are  filed;  that  necessary  appointments  of  counsel  are  made;  for 
coordination  of  scheduling  conferences  and  trials;  and  for  keeping  appealed  cases 
on  track.  An  initial  appropriation  of  $  1 20,000  and  subsequent  appropriations  of 
approximately  $150,000  per  year  would  be  needed  to  put  such  a  program  in  place. 
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Additional  Judicial  Resources 

Additional  judicial  resources  are  needed  by  the  Probate  and  Family  Court 
to  handle  the  explosion  in  its  caseload  which  has  occurred  since  1987. 
Legislation  filed  by  Chief  Justice  Fitzpatrick  would  establish  six  additional  circuit 
justices.  These  judges  would  be  assigned,  as  needed,  to  the  courts  with  the  most 
significant  delay  in  210  cases  or  other  matters. 

In  the  short  term,  it  is  recommended  that  funding  be  provided  for  the  recall 
of  retired  justices  to  assist  in  hearing  the  backlog  of  cases.  The  recall  justices 
would  be  assigned  to  cover  regular  sessions  while  sitting  justices  address  the 
backlog  of  the  2 1 0  contested  matters. 

Under  the  provisions  of  the  recent  court  reorganization  statute,  St.  1993, 
Ch.  379,  recall  justices  are  paid  the  difference  between  current  judicial  salary 
rates  and  the  judge's  pension.  It  is  recommended  that  an  appropriation  of 
$150,000  per  year  be  made  which  would  fund  three  recall  justices. 

Investigate  feasibility  of  Court  Stenographer  Contract 

One  area  which  remains  out  of  the  court's  control  to  expedite  2 1 0  cases  is 
the  ordering  of  transcripts  for  the  appeal.  As  previously  noted,  the  length  of  time 
from  the  filing  of  a  Notice  of  Appeal  to  the  entry  of  the  appeal  in  the  Appeals 
Court  is  excessive.  Much  of  this  time  is  needed  for  the  production  of  transcripts 
for  the  appeal.  A  suggestion  proposed  at  one  of  the  meetings  was  to  investigate 
the  feasibility  of  the  court  contracting  with  a  stenographer  to  produce  the 
transcripts  for  each  contested  210  hearing.  The  transcript  would  then  become  part 
of  the  case.  A  copy  would  be  made  available  to  the  parties  at  a  reduced  rate  from 
the  stenographer.  Since  the  Commonwealth  pays  for  most  of  the  transcripts 
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ordered  at  present,  (on  many  cases  the  Commonwealth  pays  for  multiple  official 
transcripts:  for  the  court,  for  the  Department  of  Social  Services,  for  the  litigant(s), 
and  sometimes,  for  the  child),  it  is  proposed  that  a  contract  could  be  made  with  a 
stenographer  which  would  pay  a  higher  rate  for  the  official  copy  and  a  reduced  fee 
—  photocopying  charge  —  would  be  established  for  any  additional  copies 
requested. 

This  recommendation  needs  further  investigation  to  determine  if  there  are 
stenographers  who  would  be  willing  to  enter  this  type  of  arrangement,  and  to 
establish  budget  from  which  the  money  for  the  contract  would  be  paid.  Currently, 
the  Commonwealth  pays  for  the  transcripts  through  the  individual  budgets  of 
court,  the  Committee  for  Public  Counsel  Services,  and  the  Department  of  Social 
Services.  To  place  the  burden  of  paying  a  higher  cost  for  the  transcript  on  any 
one  agency  without  a  supplemental  appropriation  for  the  contract  would  be 
detrimental  to  that  entity. 

Adopt  Proposed  Rules  of  Child  Welfare  Procedure 

The  Report  of  the  Juvenile  Justice  Commission  has  recommended  the 
adoption  of  rules  applicable  to  all  of  the  courts  within  which  child  welfare  cases 
are  heard.  Honorable  Herbert  P.  Wilkins,  Associate  Justice  of  the  Supreme 
Judicial  Court  and  Honorable  John  J  Irwin,  Jr.,  Chief  Justice  for  Administration 
and  Management  are  the  co-chairs  of  a  committee  comprised  of  the  Chief  Justices 
of  the  Probate  and  Family,  Juvenile,  and  District  Courts  and  their  appointees  to 
review  the  proposed  Rules  of  Child  Welfare  Procedure.  The  adoption  of  uniform 
procedures  for  the  court  departments  which  have  jurisdiction  over  child  welfare 
cases  will  expedite  the  proceedings. 

Examine  the  feasibility  of  an  intermediate  appellate  review  board 

A  study  of  the  usefulness  and  constitutionality  of  creating  an  appellate 
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review  board  to  determine  the  likelihood  of  success  on  the  appeal  (i.e.,  whether 
there  is  a  meritorious  claim  being  pursued)  should  be  established.  It  should  be 
determined  if  the  creation  of  a  review  board  would,  at  the  initial  stage  of  the 
appellate  process,  eliminate  the  frivolous  claims  or  if  the  new  step  in  the  process 
would  simply  prolong  the  appellate  procedures. 

Bifurcate  the  services  offered  by  the  Department  of  Social  Services 

A  new  systemic  approach  to  the  case  needs  to  be  developed.  Assign  one 
case  worker  for  the  child  and  one  social  worker  for  the  parent(s).  The  social 
worker  for  the  parents  is  obligated  to  reunite  the  family,  while  the  case  worker 
assigned  to  the  child  is  focused  on  the  best  interest  of  the  child.  The  child's  case 
worker  determines  when  the  child's  current  and  future  physical  and  psychological 
health  is  being  jeopardized  by  the  plan  to  reunite  the  family.  The  child's  case 
worker  recommends  termination  at  the  appropriate  time.  This  process  would 
require  more  social  workers  in  the  initial  phase  but  would  allow  the  cases  to  be 
brought  forward  on  the  210  petition  at  a  much  earlier  stage  of  the  case  than  is 
currently  the  practice. 

Additionally,  the  parent(s)  would  be  told  at  the  initial  stage  by  the  social 
worker  that  long  term  foster  care  is  not  a  viable  solution  for  their  problems.  The 
social  worker  assigned  to  the  parent(s)  would  make  it  clear  to  them  from  day  one 
that  they  do  not  have  years  to  rehabilitate  themselves  and  to  resume  parenting 
their  child.  The  Department  should  offer  intensive  intervention  resources  to  the 
parent(s)  in  the  first  three  (3)  months.8  These  resources  should  include,  but  are 
not  limited  to  day  care,  home-maker  services,  parenting  classes,  substance  abuse 

The  Massachusetts  Families  for  Kids:  Building  a  Community  of  Care 
proposal  (August  1,  1994)  describes  a  similar  model:  comprehensive 
services  are  offered  to  a  family  during  the  initial  stages  of  intervention. 
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counseling.  If  the  parent  is  unable  or  unwilling  to  effectively  use  the  available 
resources  they  should  be  made  aware  at  this  early  stage  in  the  process  that  the 
court  may  terminate  their  parental  rights.  Time  is  of  the  essence  in  the  life  of  a 
child.  A  parent  receiving  services  should  be  evaluated  every  two  (2)  months  to 
determine  whether  the  child  can  safely  remain  with  the  family  (or  be  returned). 
At  the  end  of  ten  (10)  months,  if  it  appears  unlikely  that  the  parent(s)  will  be  able 
to  assume  parental  responsibility  within  the  following  two  (2)  months,  a  2 1 0 
petition  should  be  filed. 

The  one  case  worker  assigned  to  the  child  would  remain  the  same 
throughout  the  Department's  involvement  with  the  child  (until  the  child  is  in  a 
permanent  placement).  Similarly,  once  a  case  is  filed  in  court  the  same  DSS 
attorney  should  handle  the  case  through  all  of  the  proceedings. 
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SUMMARY  OF  RECOMMENDATIONS 
BY  THE  PROBATE  AND  FAMILY  COURT 

►  RUN  SESSIONS  DEVOTED  TO  210  CASES 
Reallocation  of  judicial,  and  clerical  staff  to  run  pilot  session 

ESTABLISH  AND  APPROPRIATE  FUNDS  FOR  CASE  MANAGER 
Initial  appropriation  of  $120,000;  subsequent  appropriations  of  $150,000 

►  ESTABLISH  AND  APPROPRIATE  FUNDS  FOR  SIX  JUDICIAL 
POSITIONS 

initial  appropriation  of  $640,000 

►  APPROPRIATE  FUNDS  FOR  THREE  RECALL  JUDGES 

appropriation  of  $  1 50,000 

►  STUDY  CONTRACT  FOR  COURT  STENOGRAPHER 

►  ADOPT  RULES  OF  CHILD  WELFARE  PROCEDURES 

►  STUDY  FEASIBILITY  OF  INTERMEDIATE  APPELLATE 
REVIEW  BOARD 

►  REALLOCATE  SERVICES  OFFERED  BY  DSS 
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PROBATE  COURT  UNIFORM  PRACTICES 


Attachment  A 


Xa. 

TRACKING  SYSTEM  AND  PROCEDURES  FOR 
TERMINATION  PETITIONS  FILED  PURSUANT  TO  M.G.L. 
CH.  210,  SEC.  3 

1 .  The  justices  in  each  division  shall  have  overall  supervision  of  the 
tracking  of  Ch.  210,  Sec.  3  petitions  and  related  adoption  matters. 
One  person  in  the  registry  shall  be  designated  in  consultation  with 
the  register  as  having  primary  responsibility  for  maintenance  of  the 
system.  A  backup  person,  also  familiar  with  the  system,  shall  be 
designated. 

2.  The  following  shall  be  maintained  in  each  division: 

A.  A  chronological  list  of  all  petitions  filed  which  shall  serve  as  an 
inventory  of  pending  cases. 

B.  A  calendar  showing  return  dates  for  all  Ch.  210,  Sec.  3  petitions. 

3.  Notice  shall  be  provided  as  follows: 

A.  If  the  present  address  of  the  parents  is  known,  notice  shall  be 
given  by  delivering  a  copy  of  the  citation  to  each  of  the  parents 
at  least  fourteen  days  before  the  return  day.  Service  shall  be 
made  by  the  sheriff,  constable,  or  deputy  sheriff,  unless  the 
court  otherwise  orders. 

B.  If  no  present  address  of  the  parents  is  known,  either  within  or 
without  of  the  Commonwealth,  by 

(i)  mailing,  postpaid,  a  copy  of  the  citation  to  the  last  known 
address  of  each  of  the  parents  at  least  fourteen  days  before  the 
return  day,  and 

(ii)  publishing  a  copy  thereof  in  accordance  with  the  terms  of 
the  order  of  notice,  the  final  publication  to  appear  no  later  than 
seven  days  before  the  return  day. 

C.  If  the  exact  whereabouts  of  a  parent  cannot  be  ascertained  per- 
sonal service  shall  be  attempted,  but  service  by  mail  and  pub- 
lication shall  be  commenced  simultaneously  to  avoid  delay  in 
case  personal  service  cannot  be  made. 

As  used  herein,  the  term  "parent"  shall  include  an  unwed  father 
or  mother. 

Upon  motion  made  by  any  party  who  is  eligible  to  file  a  petition 
under  Ch.  210  Sec.  3,  or  upon  the  court's  own  motion,  the  court 
may.  in  its  discretion,  limit  or  dispense  with  the  notice  required  by 
this  practice. 

4.  Each  week  a  list  of  termination  cases  returnable  the  following  week 
shall  be  prepared,  and  any  not  presented  for  allowance  by  the  end 
of  the  return  day  shall  be  set  aside.  A  notice  shall  be  sent  to  D.S.S. 
or  the  private  agency  filing  the  petition  in  all  uncontested  cases  to 
notify  them  that  the  Return  of  Service  must  be  filed  and  a  plan  filed 
in  the  case. 

5.  If  the  matter  is  uncontested,  the  court  should  notify  the  petitioners 
within  fourteen  (14)  days  after  the  return  day  and  require  presen- 
tation of  the  pci, won  with  an  adoption  plan  within  thirty  (30)  days 
after  the  return  day.  (Sec  U.P.  X  concerning  adoption  plans.)  The 
petitioner  must  submit  a  prima  facie  case,  either  written  or  by 
representation,  unless  the  circumstances  require  otherwise. 

6.  If  the  case  matter  is  contested,  the  court  shall  send  notice  to  the 
parties  requiring  all  parties  be  present  for  a  status  conference.  At 
the  conference  the  court  shall  determine  the  indigence  of  the  par- 
entis) and  if  appropriate  appoint  counsel  for  the  parent.  The  Court 
shall  also  appoint  counsel  for  the  child.  The  Court  may,  in  its  dis- 
cretion, also  appoint  a  guardian  ad  litem,  specifically  designating 
the  role  of  the  GAL  as  G  A  L. -investigator;  G.A.L.-evaluator; 
G.A.L.-next  friend. 

7.  If  the  case  appears  to  be  contested,  by  virtue  of  an  appearance  or 
otherwise,  the  court  shall  appoint  counsel  for  a  parent  or  other 
interested  party,  if  indigent.  See:  Department  of  Public  Welfare  v. 
J.K.B.  393  N.E.2d  406(1979). 

8.  The  G.A.L.  shall  file  a  report  within  thirty  (30)  days,  unless  the 


court  approves  otherwise. 

9.  All  contested  termination  cases  shall  be  pre-tried.  The  cases  shall 
be  given  priority  status  for  pre-trial  hearings  and  trials  on  the  merits. 
A  date  shall  be  set  for  pre-trial  within  sixty  (60)  days  after  the  return 
day  for  all  contested  petitions.  All  parties  are  required  to  be  present 
with  counsel  at  the  pre-trial. 

10.  Should  a  party  not  be  present  at  the  pre-trial,  the  court  in  its  dis- 
cretion may  entertain  and  act  on  the  petition  and  enter  a  decree,  if 
appropriate. 

11.  Judges  shall  retain  jurisdiction  of  cases  where  appropriate  due  to 
complexity  of  the  case  or  similar  special  circumstances. 

12.  Trial  on  contested  petitions  shall  be  scheduled  no  later  than  sixty 
(60)  days  from  the  date  of  the  pre-trial,  but  sooner  if  possible,  in 
the  discretion  of  the  court. 

13.  Decrees  and  findings  should  be  entered  by  the  court  within  thirty 
(30)  days  after  the  completion  of  the  trial,  if  possible. 

14.  The  decree  in  both  contested  and  uncontested  petitions  shall  include 
a  date  certain  before  which  the  adoption  is  to  be  finalized.  This  date 
shall  be  six  (6)  months  from  the  date  of  the  decree  if  the  child  is  in 
the  prospective  home  at  the  time  of  its  allowance;  otherwise  one 
(I)  year  from  the  date  of  the  decree  if  the  plan  specifies  the  child's 
special  needs. 

15.  The  tracking  clerk  shall  periodically  compare  the  allowed  termi- 
nations with  the  allowed  adoptions  and  advise  the  court  of  the  cases 
where  no  adoption  decree  has  been  entered. 

If  any  child  is  not  adopted  within  the  period  specified  above,  the 
petitioner  shall  return  to  court  and  show  cause  why  the  termination 
decree  should  not  be  vacated.  Upon  a  showing  that  it  would  be  in 
the  child's  best  interests  to  extend  the  decree,  the  court  shall  extend 
the  decree  for  a  determinate  length  of  time. 

The  court  may.  sua  sponte,  also  order  counsel  to  attend  a  con- 
ference on  those  cases  where  no  adoption  has  been  entered. 

16.  All  adoption  agencies  shall  advise  the  court  by  letter  within  thirty 
(30)  days  when  a  child  is  adopted  outside  the  division  where  the 
termination  petition  was  granted,  and  this  fact  shall  be  noted  on  the 
docket. 

17.  If  a  Ch.  210.  Sec.  3  petition  is  appealed,  the  appeals  clerk  in  the 
division  shall  notify  the  justice  who  entered  the  decree.  The  appeals 
clerk  shall  review  the  status  of  all  such  appeals  at  the  end  of  each 
month  and  shall  advise  the  justices  of  their  status. 

Particular  note  should  be  taken  of  those  matters  in  which  the 
assembly  of  the  record  is  being  delayed  due  to  the  absence  of 
transcripts,  and  corrective  action  should  be  taken. 

18.  The  Department  of  Social  Services  will  submit  a  status  report  on 
its  pending  cases  to  the  court  on  a  quarterly  basis.  The  tracking 
clerk  shall  compare  the  report  to  the  court  records  to  maintain  an 
up-to-date  inventory  of  terminations  pending  and  allowed  termi- 
nations awaiting  adoption. 

(Effective  October  I.  1982:  amended  effective  July  I.  1989 > 
Comment 

This  practice  incorporates  and  supersedes  the  previous  Uniform 
Practice  Xa. 

Comment  (to  July  1989  Amendment) 
The  amendments  to  Uniform  Practice  Xa  allow  easier  access  to 
serving  notice  on  the  parties,  define  the  appointment  of  a  G.A.L.. 
require  status  conferences  and  other  practices  which  enhance  the 
speedy  resolution  of  cases  involving  child  custody  and  placements. 
Consequently  the  practices  have  undergone  extensive  renumbering. 


Practice  X 
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Xb. 

TRACKING  SYSTEM  AND  PROCEDURES  FOR  PETITIONS 
FILED  PURSUANT  TO  M.G.L.  CH.  119,  SEC.  23C  AND  CH. 
201,  SEC.  5  BY  THE  DEPARTMENT  OF  SOCIAL 
SERVICES  OR  OTHER  CHILD  WELFARE  AGENCY 

1.  The  justices  in  each  division  shall  have  overall  supervision  of  the 
tracking  of  Ch.  1 19.  Sec.  23C  and  201 .  Sec.  5  petitions  filed  by  the 
Department  of  Social  Services  or  other  child  welfare  agency.  One 
person  in  the  registry  shall  be  designated  in  consultation  with  the 
register  as  having  primary  responsibility  for  maintenance  of  the 
system.  Another  person,  also  familiar  with  the  system,  shall  be 
designated  to  be  available  as  needed. 

2.  The  following  shall  be  maintained  in  each  division: 

A.  A  chronological  list  of  petitions  filed  which  shall  serve  as  an 
inventory  of  pending  cases. 

B.  A  calendar  snowing  return  dates  for  all  Chapter  1 19.  Sec.  23C 
and  201.  Sec.  5  petitions  filed  by  the  Department  or  other  child 
welfare  agency. 

3.  Notice  of  hearings  shall  be  given  in  the  form  and  manner  as  pre- 
scribed by  applicable  statute  or  rule  of  court.  See.  Probate  Rules 
6  anaiK^ 

4.  Each  weeK>4ist  of  the  cases  returnable  the  following  week  shall 
be  prepared.  anaany.  not  presented  for  allowance  by  the  end  of  the 
return  day  shall  be  ser-aside.  A  notice  shall  be  sent  to  D.S.S.  or 
the  child  welfare  agency  fiiing  the  petition  in  all  uncontested  cases 
to  notify  them  that  the  Return  of  Service  must  be  filed. 

5.  If  the  matter  is  uncontested,  the  court  shall  notify  the  petitioners 
within  fourteen  (14)  days  aften  the  return  day  and  require  presen- 
tation of  the  petition  with  ths-turrent  service  plan  within  thirty  (30) 
days  after  the  return  day. 

6.  If  the  case  appears  to  be  contested,  by  virtue  of  an  appearance  or 
otherwise,  the  court  shall  appoint  counsel  for  the  child(ren)  and  the 
parent,  guardian  or  custodian  of  such  child(ren).  if  indigent. 

7.  The  court  may  appoint  a  Guardian  ad  Litem.  The  G.A.L.  shall  file 
a  report  within  thirty  (30)  days,  unless  the  court  approves  otherwise. 

8.  All  contested  cases  shall  be  pre-tried.  These  cases  shall  be  given 
priority  status  for  pre-trial  hearings  and  trials  on  the  merits.  A  pre- 
trial conference  shall  be  held  within  sixty  (60)  days  after  the  return 
day  for  all  contested  petitions.  All  parties  are  required  to  be  present 
with  counsel  at  the  pre-trial. 

9.  Should  a  party  not  be  present  at  the  pre-trial,  the  court  may  entertain 
the  petition  and  enter  an  order  or  judgment. 

10.  Judges  shall  retain  jurisdiction  of  cases  where  appropriate  due  to 
complexity  of  the  case  or  similar  special  circumstances. 

11.  Trial  on  contested  petitions  shall  be  held  no  later  than  sixty  (60) 
days  after  the  pre-trial  unless  the  court  shall  otherwise  order. 

12.  Decrees.  Orders  and  Findings  shall  be  entered  by  the  court  within 
thirty  (30)  days  after  the  completion  of  the  trial. 

13.  If  an  appeal  is  claimed,  the  appeals  clerk  in  the  division  shall  notify 
the  justice  who  entered  the  order.  The  trial  court  appeals  clerk  (or 
an  alternate  person)  shall  review  the  status  of  all  such  appeals  at 
the  end  of  each  month  and  shall  advise  each  justice  of  the  status 
of  his  or  her  cases. 

Particular  note  should  be  taken  of  those  matters  in  which  the 
assembly  of  the  record  is  being  delayed  due  to  the  absence  of 
transcripts,  and  corrective  action  should  be  taken. 
(Effective  December  I,  1984:  amended  effective  July  I.  1989) 

Comment  (to  July  1989  Amendment] 
The  amendments  to  Uniform  Practice  Xb  allow  easier  access  to 
serving  notice  on  the  parties  and  include  other  practices  which 
enhance  the  speedy  resolution  of  cases  involving  child  custody  and 
placements.  Consequently  the  practices  have  undergone  extensive 
renumbering. 


